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WELCOME TO THE VA CULTURAL RESOURCE
MANAGEMENT CHECKLIST, PART ONE:
COMPLIANCE WITH CULTURAL RESOURCE LEGAL
REQUIREMENTS IN GENERAL

This checklist is designed to help you, as a VA official, employee, partner or contractor, make sure that
the projects or other actions you are planning or carrying out are in compliance with the federal laws,
rules, and regulations designed to protect cultural resources — that is, aspects of the environment to
which people ascribe some kind of historical, architectural, archaeological, or other cultural value.

The checklist is interactive. Clicking on a highlighted word or button will take you to relevant
information, or guide you in doing what needs to be done to (a) ensure that your project is in
compliance with the law, and (b) in documenting that compliance.

To begin, please click on the term below that best describes the work you are doing
or actions that you are considering.

(a) Veterans Health Administration 13. Homeless Providers Grants
administration.

1. Master Planning

14. Enhanced-use - asset and enterprise

2. Major Construction Project. development.
3. Minor Construction Project. 15. Acceptance of Donated Commemorative

Works/Memorials.

4. Clinical-Specific Initiative (CSI) Project

(b) National Cemetery

5. Miscellaneous and non-recurring
maintenance (including Mini-Minor Administration

Project).

1. Master Planning.

6. Leasing from another party

2. Major Construction Project.

7. Leasing to another party.

3. Minor Construction Project.

8. Real Property Acquisition

4. Miscellaneous and non-recurring

9. Real Property Disposal. maintenance (including Mini-Minor

Project).

10. Demolition of a building or structure.

5. Leasing from another party

11. Ongoing Facility Management.

6. Leasing to another party.

12. State Veterans Home Grants
administration. 7. Real Property Acquisition
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8. Real Property Disposal.

9. Demolition of a building or structure.

10. Ongoing Facility Management.

11. Enhanced-use - asset and enterprise
development.

12. Acceptance of Donated

Commemorative Works/Memorials.

13. State Veterans Cemetery Grant
Program.

(c) Veterans Benefits Administration

1. Major Construction Project.

2. Minor Construction Project.

3. Miscellaneous and non-recurring

maintenance (including Mini-Minor

Project).

4. Leasing from another party

5. Leasing to another party.

6. Real Property Acquisition

10.

11.

Table of Contents

Real Property Disposal.

Demolition of a building or structure.

Ongoing Facility Management.

Mortgage loan guarantees.

Managing property held as the result of

foreclosure.

(d) Other activities

Management of archaeological

materials.

Management of artwork, craft

products, and architectural artifacts.

Management of furnishings,

equipment, and technology.

Management of archives and records.

Management of memorials and

monuments

Management of memorabilia and
ephemera.
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How VA Activities and Cultural Resource
Legal Requirements Interact

This page outlines how different kinds of VA activities relate to the various cultural resource
legal requirements.

Master Planning
Master Planning for the development and/or ongoing management of a facility defines how land,
buildings, and other resources will be used, so it defines the future of whatever cultural resources may
exist on or around the facility to which a plan pertains, as well as the future of the facility’s overall
environment.
To avoid unknowingly committing the environment or its cultural resources to destruction or damage,
master planning must be carried out in compliance with the National Environmental Policy Act (NEPA)
and with Section 106 of the National Historic Preservation Act (NHPA). Depending on the specific
character of the facility and the people who live in or use it, master planning may be an important
context in which to address some or all of the other cultural resource management legal authorities —
such as:

e Section 110 of NHPA in the context of facility planning.
e Section 111 of NHPA where outleasing is under consideration or VA buildings are underutilized.

e The Religious Freedom Restoration Act (GdInsRFRA) and sometimes the American Indian
Religious Freedom Act (AIRFA) and Executive Order 13007 where the religious concerns of

veterans, neighbors, Indian tribes, or other groups may be affected.

e The Archaeological and Historic Preservation Act (AHPA) and often the Archaeological Resources
Protection Act (ARPA) and Native American Graves Protection and Repatriation Act (NAGPRA)
where graves, Native American cultural items, or archaeological, historical, or scientific data are
involved.

e Executive Order 12898 if the cultural (or other environmental) interests of low income or

minority communities may be affected.
e The Federal Records Act (FRA) where historical (or other) records must be managed.

e The Abandoned Shipwrecks Act (ASA) and/or Sunken Military Craft Act (SMCA) where
underwater lands are the subjects of management.

Compliance with these laws during master planning can also greatly simplify and streamline the process
of compliance with them on specific projects that are consistent with the completed plan. In some
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cases, addressing cultural resource management requirements at the master planning level may
eliminate the need to do so on specific projects that are consistent with an approved plan.

Practical implications

Any contract for master planning should include a requirement for environmental impact analysis
including consideration of cultural resources. Alternatively, and perhaps preferably in terms of gaining
an objective analysis, a separate contract can be awarded for review of the impacts of a master plan’s
alternatives.

Contractors preparing master plans, or separately assessing the impacts of plan alternatives, should
demonstrate understanding of the applicable legal requirements.

Major Construction Projects

Major Construction Projects typically cause substantial changes in land and/or buildings, and may have
extensive visual, socioeconomic, and other effects. As a result, such projects require compliance with
the National Environmental Policy Act (NEPA), with Section 106 of the National Historic Preservation Act
(NHPA), and other cultural resource management legal authorities like RFRA, NAGPRA, and AHPA where
they are relevant.

If the proposed major construction project is consistent with an approved master plan during whose
development these laws have been addressed in accordance with the relevant regulations, compliance
with the laws in planning the major construction project may be greatly simplified or even made
unnecessary.

Practical implications

Initiate review under NEPA and Section 106, and consider the relevance of other cultural resource
requirements like those of RFRA, NAGPRA, AHPA and Executive Order 12898, when developing
schematic designs and concept papers — unless you are certain that these requirements have been

thoroughly addressed during master planning and that nothing has changed since master planning was
compleed that requires further consideration. Contractors preparing plans for major construction
projects, or assessing the environmental impacts of such projects, should demonstrate understanding of
the applicable legal requirements.

Minor Construction Projects

Minor Construction Projects, despite their “minor” character, may change the character of buildings, dig
into the ground, and otherwise change the environment, so they must be planned in compliance with
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the National Environmental Policy Act (NEPA), with Section 106 of the National Historic Preservation Act
(NHPA), and in some cases with other cultural resource management legal authorities like NAGPRA and

AHPA. Often, however, the process of compliance with the cultural resource management laws for a
minor construction project is relatively quick and easy, because of their relatively low-impact character.
If the proposed minor construction project is consistent with an approved master plan during whose
development these laws have been addressed in accordance with the relevant regulations, compliance
with the laws in planning the minor construction project may be greatly simplified or even made
unnecessary.

Practical implications

Initiate review under NEPA and Section 106, and consider the relevance of other cultural resource
requirements like those of RFRA, NAGPRA, AHPA and Executive Order 12898, when developing
schematic designs and concept papers — unless you are certain that these requirements have been
thoroughly addressed during master planning and that nothing has changed since master planning was

completed that requires further consideration. Contractors preparing plans for minor construction
projects, or assessing the environmental impacts of such projects, should demonstrate understanding of
the applicable legal requirements.

Clinical-Specific Initiative (CSI) Projects

Clinical-Specific Initiative (CSI) Projects may change the character of buildings, dig into the ground, and
otherwise change the environment, so they must be planned in compliance with the National
Environmental Policy Act (NEPA), with Section 106 of the National Historic Preservation Act (NHPA), and
in some cases with other cultural resource management legal authorities. Because the impacts of CSI
projects tend to be limited, however, the process of compliance with the cultural resource management
laws can be relatively quick and easy. If the proposed project is consistent with an approved master
plan during whose development the cultural resource laws have been addressed in accordance with the
relevant regulations, compliance with the laws in planning the CSI project may be greatly simplified or
even made unnecessary.

Practical implications

Initiate review under NEPA and Section 106, and consider the relevance of other cultural resource
requirements like those of RFRA, NAGPRA, AHPA and Executive Order 12898, when developing
schematic designs and concept papers — unless you are certain that these requirements have been

thoroughly addressed during master planning and that nothing has changed since master planning was
completed that requires further consideration. Contractors preparing plans for CSl projects, or assessing
the environmental impacts of such projects, should demonstrate understanding of the applicable legal
requirements.
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Miscellaneous and non-recurring maintenance

Miscellaneous and non-recurring maintenance (including Mini-Minor Projects) must be in compliance
with the National Environmental Policy Act (NEPA). Such compliance can often be achieved simply
under VA’s procedures for categorically excluding low-impacts from extensive NEPA review. Where a
miscellaneous or non-recurring maintenance project may alter the character of land or buildings,
compliance is required with Section 106 of the National Historic Preservation Act (NHPA), and in some
cases with other cultural resource management legal authorities regardless of whether it is categorically

excluded from extensive NEPA review. If the project is consistent with an approved master plan during

whose development these laws have been addressed in accordance with the relevant regulations,
compliance with the laws in planning the project may be greatly simplified or even made unnecessary.

Practical implications

Initiate review under NEPA and Section 106, and consider the relevance of other cultural resource
requirements like those of RFRA, NAGPRA, AHPA and Executive Order 12898, when developing initial
plans and proposals for miscellaneous or non-recurrent maintenance projects — unless you are certain

that these requirements have been thoroughly addressed during master planning and that nothing has
changed since master planning was completed that requires further consideration. Contractors
preparing plans for miscellaneous and non-recurring maintenance projects, or assessing the
environmental impacts of such projects, should demonstrate understanding of the applicable legal
requirements.

Leasing By VA From Another Party

Leasing from another party may be an early step in a process of change in a property’s use or character,
so it has the potential to affect cultural resources. Accordingly, a leasing action requires review under
the National Environmental Policy Act (NEPA), Section 106 of the National Historic Preservation Act
(NHPA), and in some cases other cultural resource management legal authorities. Often such review is

carried out in connection with the underlying VA activity that requires the lease, or on an overarching
master plan, but if this has not happened, then it is important to initiate NEPA and NHPA review on the
leasing action, to avoid investing too much before the effects of the proposed use are known.

Practical implications

Initiate review under NEPA and Section 106, and consider the relevance of other cultural resource
requirements like those of RFRA, NAGPRA, AHPA and Executive Order 12898, when considering leasing
from another party — unless you are certain that these requirements have been thoroughly addressed

during master planning and that nothing has changed since master planning was completed that
requires further consideration. Contractors assessing the environmental impacts of leasing actions
should demonstrate understanding of the applicable legal requirements.
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Leasing To Another Party By VA

Leasing to another party. Outleasing puts someone else, usually a non-federal agency, into the role of
managing the outleased property. The lessee’s use and management of the property may have impacts
on cultural resources, so review is needed under the National Environmental Policy Act (NEPA), Section
106 of the National Historic Preservation Act (NHPA), and in some cases other cultural resource
management legal authorities.

Practical implications

Initiate review under NEPA and Section 106, and consider the relevance of other cultural resource
requirements like those of RFRA, NAGPRA, AHPA and Executive Order 12898, when beginning to
consider outleasing VA-controlled property — unless you are certain that these requirements have been

thoroughly addressed during master planning and that nothing has changed since master planning was
completed that requires further consideration. Contractors assessing the environmental impacts of
outleasing should demonstrate understanding of the applicable legal requirements.

Real Property Acquisition
Real Property Acquisition through purchase, acceptance of a gift, or other means may begin a process
of change in a property’s use or character, so it has the potential to affect cultural resources.
Acquisition of land requires review under the National Environmental Policy Act (NEPA), Section 106 of

the National Historic Preservation Act (NHPA), and in some cases other cultural resource management
legal authorities. Often such review is carried out in connection with the underlying VA activity that
requires acquisition of the property, or on an overarching master plan, but if this has not happened,
then it is important to complete review on the acquisition action itself, to avoid investing too much
before the effects of the proposed use are known.

Practical implications

Initiate review under NEPA and Section 106, and consider the relevance of other cultural resource
requirements like those of RFRA, NAGPRA, AHPA and Executive Order 12898, when beginning to
consider any real property acquisition — unless you are certain that these requirements have been

thoroughly addressed during master planning and that nothing has changed since master planning was
completed that requires further consideration. Contractors assessing the environmental impacts of real
property acquisition should demonstrate understanding of the applicable legal requirements.

Real Property Disposal
Real Property Disposal removes the controls imposed by most of the federal environmental and cultural

resource laws, so disposal actions must be planned in compliance with the National Environmental
Policy Act (NEPA), with Section 106 of the National Historic Preservation Act (NHPA), and in some cases
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with other cultural resource management legal authorities. Often, compliance with the cultural
resource requirements is handled by the General Services Administration (GSA), but if not, then VA is
responsible for addressing such requirements.

Practical implications

Initiate review under NEPA and Section 106, and consider the relevance of other cultural resource
requirements like those of RERA, NAGPRA, AHPA and Executive Order 12898, when beginning to
consider disposing of real property — unless you are certain that these requirements have been

thoroughly addressed during master planning and that nothing has changed since master planning was
completed that requires further consideration. Contractors assessing the environmental impacts of real
property disposal should demonstrate understanding of the applicable legal requirements.

Demolition

Demolishing a building or structure obviously affects it, and its visual and social environment, so
proposed demolitions must be reviewed in accordance with the National Environmental Policy Act
(NEPA), with Section 106 of the National Historic Preservation Act (NHPA), and in some cases with other
cultural resource management legal authorities. Demolition is often part of a construction or land use

project that itself requires review under such authorities, but if this is not the case, or if review has not
yet been completed on the project that requires the demolition, then review under NEPA and Section
106 must be completed, and other cultural resource legal requirements considered, before a decision
about demolition is made.

Practical implications

Initiate review under NEPA and Section 106, and consider the relevance of other cultural resource
requirements like those of RFRA, NAGPRA, AHPA and Executive Order 12898, when considering
demolition of any building — unless you are certain that these requirements have been thoroughly

addressed during master planning and that nothing has changed since master planning was completed
that requires further consideration. Note that buildings and structures may be eligible for the National
Register of Historic Places, and hence eligible for consideration under Section 106 and other sections of

NHPA, even if no one has formally determined them so. As a general rule, any building or structure that
is 45 years old or older, or that is part of a designed complex of buildings or structures of approximately
this age, should be considered as possibly eligible for the Register. In rare cases, younger buildings and
structures may be eligible because of their exemplary architectural or aesthetic qualities or their
association with important historical events, including events in the history of VA and the contributions
of veterans to American history. When in doubt, it is wise to assume that a building or structure may be
eligible, and initiate review; if it is not eligible, review under Section 106 can be speedily completed.

Ongoing Facility Management
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Ongoing Facility Management can affect cultural resources in a wide variety of ways, and the effects
may be difficult to detect because of their gradual, cumulative character. This complicates compliance
with laws like the National Environmental Policy Act (NEPA) and Section 106 of the National Historic
Preservation Act (NHPA), but these and other cultural resource management legal authorities

nevertheless apply to ongoing facility management, and need somehow to be addressed.
Practical implications

Master planning is usually the context in which the effects of ongoing facility management on cultural

resources can be most efficiently addressed. If the cultural resource legal requirements have not been
addressed in master planning, then facility managers need to be alert to the possibility that even a
seemingly innocuous action may have impacts that, when discovered, can cause serious project delays
and greatly increase costs. When in doubt about whether a project or proposal could have effects on
cultural resources, it is wise to initiate review under NEPA and Section 106, and consider the relevance
of other cultural resource requirements like those of RFRA, NAGPRA, AHPA and Executive Order 12898.

Grants

Grants to state hospital and cemetery administrations, homeless providers, and others often fund
actions that can affect cultural resources in the same ways that VA major, minor, and other projects do.
Since these actions are assisted by VA, VA must comply with the National Environmental Policy Act
(NEPA), Section 106 of the National Historic Preservation Act (NHPA), and other cultural resource
management legal authorities when considering issuing such a grant. By and large, the recipients of

such grants are not responsible for complying with laws like NEPA and Section 106, but VA is.
Practical implications

Initiate review under NEPA and Section 106, and consider the relevance of other cultural resource
requirements like those of RFRA, NAGPRA, AHPA and Executive Order 12898, when considering
awarding a grant. Ideally, such consideration should take place on a broad, programmatic basis,

addressing the likely impacts of a whole grant program, but if it does not, then the laws must be
complied with on a grant-by-grant basis. It is critical that compliance with NEPA, Section 106, and other
applicable legal requirements be documented before the decision is made to award a grant. Grantees
and applicants for grants should be made aware, before they submit an application if possible, that they
may be expected to assist VA in carrying out its NEPA and Section 106 responsibilities. Section 110(g) of
NHPA authorizes agencies to require grant applicants and recipients to fund work needed to achieve
compliance with Section 106.

Enhanced-Use Asset and Enterprise Development

Enhanced-use - asset and enterprise development are cooperative ventures in which both VA’s actions
and the actions of cooperating lessees and developers can affect cultural resources, so such
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developments must be planned in compliance with the National Environmental Policy Act (NEPA), with
Section 106 of the National Historic Preservation Act (NHPA), and in some cases with other cultural
resource management legal authorities.

Practical implications

Initiate review under NEPA and Section 106, and consider the relevance of other cultural resource
requirements like those of RERA, NAGPRA, AHPA and Executive Order 12898, when beginning to
consider a cooperative development venture, whether proposed by VA or by another party — unless you

are certain that these requirements have been thoroughly addressed during master planning or in some
other context, and that nothing has changed in the time since the time they were addressed that
requires further consideration. Contractors designing or assessing the environmental impacts of
enhanced-use-asset and enterprise development projects should demonstrate understanding of the
applicable legal requirements.

Donated Commemorative Works and Memorials

Donated Commemorative Works and Memorials are often included in or eligible for the National
Register of Historic Places, and often are culturally significant to local communities, veterans groups, and

others. If accepting the donation of such a property will not change its character or use, or its
environment, compliance with the cultural resource laws may not be necessary, but it may nevertheless
be wise to initiate review under Section 106 of NHPA. This review may reveal issues that VA should
consider before accepting the proffered donation. If accepting the donation may result in changes to
the property’s character, use, or environment, then review under NEPA, Section 106 of NHPA, and

possibly other cultural resource authorities is required.
Practical implications

Initiate review under NEPA and Section 106, and consider the relevance of other cultural resource
requirements like those of RFRA, NAGPRA, AHPA and Executive Order 12898, when considering
acceptance of donated real property — unless you are certain that accepting the donation will not result

in any changes to the property, its environment, or its use.

Managing Property Held as the Result of Foreclosure

When VBA acquires control of a piece of real property as the result of foreclosure on a guaranteed loan,
VA is responsible for managing the property in a manner that respects whatever cultural value it may
have. Section 110 of NHPA provides direction in how any historic properties that may be present should

be managed. VA is also responsible for complying with NEPA, Section 106 of NHPA, and other cultural

resource management legal authorities where applicable when it proposes to change the property or
dispose of it.
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Practical implications

Become familiar with the requirements of Section 110 of NHPA, and with the guidelines for its
implementation issued by the National Park Service. Before disposing of a property held through
foreclosure, or changing it in a way that might alter its character, initiate review under NEPA and Section

106, and consider the relevance of other cultural resource requirements like those of RFRA, NAGPRA,
AHPA and Executive Order 12898.

Managing Archaeological Materials

VA controls certain collections of archaeological material — that is, artifacts and other items resulting
from archaeological studies carried out on VA-controlled land, and the notes, photographs, maps, and
other documentation associated with them. The Archaeological Resources Protection Act (ARPA) and
other legal authorities require that these be retained in federal ownership, though other parties (e.g.
museums, universities) can manage them for VA provided their facilities and personnel meet standards
set forth by the National Park Service in regulations issued pursuant to ARPA. Archaeological material
that meets the definition of “Native American cultural items” under the Native American Graves
Protection Act (NAGPRA) and its regulations are not kept in federal ownership, but must be repatriated
to culturally affiliated Indian tribes and Native Hawaiian groups.

Practical implications

For assistance in managing archaeological collections and material in accordance with ARPA, NAGPRA,
and the relevant federal regulations and guidelines, please contact the Historic Preservation Office,
CFM.

Managing Artwork, Craft Products, Architectural Material

No specific law or regulation governs how VA manages artwork, the products of craftsmanship, and
architectural material under its control, but such material sometimes is retained and managed under a
memorandum of agreement (MOA) or programmatic agreement (PA) prepared after consultation under
Section 106 of the National Historic Preservation Act (NHPA). Where this is the case, the material must
be managed in accordance with the MOA’s or PA’s terms. Where there is no MOA or PA, this kind of
cultural material remains government property and must be managed in a manner that respects
historic, cultural, artistic, and architectural values it represents. Disposing of such material may require
compliance with the National Environmental Policy Act (NEPA). If such materials are associated with
places included in or eligible for the National Register of Historic Places, their disposal must be reviewed
under Section 106 of NHPA.
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Practical implications

For assistance in managing artwork, craft products and architectural artifacts where Section 106 of
NHPA may be relevant directly or indirectly, please contact the Historic Preservation Office, CFM.

Managing furnishings, equipment, and technology. Furniture, medical and other equipment, and
other examples of technology owned or controlled by VA may have historical and educational value; it
is, of course, also federal government property and must be managed as such. Disposing of such
material may require compliance with the National Environmental Policy Act (NEPA). If such materials
are associated with places included in or eligible for the National Register of Historic Places, their

disposal must be reviewed under Section 106 of NHPA.
Practical implications

For assistance in managing furnishings, equipment, and technology where Section 106 of NHPA may be
relevant directly or indirectly, please contact the Historic Preservation Office, CFM.

Managing Archives and Records

Management of federal records is the subject of extensive regulations under the Federal Records Act
(FRA); VA’s FRA procedures are found in VA Directive 6300 and Handbook 6300. Some historical,
archaeological, and architectural records must be preserved in perpetuity under Sections 110(b) and
112(a)(2) of the National Historic Preservation Act (NHPA). Disposing of archival and record material
may require compliance with the National Environmental Policy Act (NEPA). If records or archives are

associated with places included in or eligible for the National Register of Historic Places, their disposal
must be reviewed under Section 106 of NHPA.

Practical implications

Contact the Assistant Secretary for Information and Technology (005), at 202/461-6911for assistance
with records management under FRA. For assistance in managing archives and records where Section
106 and/or 112 of NHPA may be relevant directly or indirectly, please contact the Historic Preservation
Office, CFM.

Managing Memorials and Monuments

Memorials and monuments that constitute pieces of real property may be eligible for inclusion in the
National Register of Historic Places and must be managed in accordance with Sections 106 and 110 of
the National Historic Preservation Act (NHPA). Altering or disposing of such properties must be
reviewed under the National Environmental Policy Act (NEPA) and Section 106 of NHPA. Portable
memorials and monuments are typically not eligible for the National Register but there are occasional

exceptions to this rule. When in doubt, please contact the Historic Preservation Office, CFM.

Practical implications
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Master planning is usually the context in which to ensure the careful management of historically

important memorials and monuments. Where some change to a memorial or monument is proposed,
and the cultural resource legal requirements have not been addressed in master planning, then the
proposed change should be reviewed under NEPA and Section 106, and consider the relevance of other
cultural resource requirements like those of RFRA, NAGPRA, AHPA and Executive Order 12898. Portable
memorials and monuments ) are usually managed in the same manner as memorabilia and ephemera.

Managing Memorabilia and Ephemera

Memorabilia and ephemera owned or controlled by VA may have historical and educational value, and
are government property. Disposing of such material may require compliance with the National
Environmental Policy Act (NEPA) and where records are involved, with the Federal Records Act (FRA). If
such materials are associated with places included in or eligible for the National Register of Historic

Places, their disposal must be reviewed under Section 106 of NHPA.
Practical implications

There is little specific guidance in the cultural resource legal authorities on how to manage memorabilia
and ephemera, but it ought to be remembered that today’s ephemera may be tomorrow’s priceless
historical treasure. The Historic Preservation Office, CFM is available to advise about the management

of such items.

Loan Guarantees

When VA guarantees a mortgage loan, it makes it possible for a veteran to acquire and control a piece of
property. We all understand this to be a good thing, and indeed central to VA’s mission, but VA is
nonetheless obligated by laws like NEPA and Section 106 of NHPA to consider what impacts it may have

on the environment, including cultural resources. A particular veteran may, for instance, renovate the
old home he or she acquires in a manner that damages its historic architectural qualities, not with
malicious intent but simply because he or she is unaware of its significance and of the professionally
approved methods for rehabilitating such buildings.

Practical implications

It would be virtually impossible for VA to carry out the standard requirements of the NEPA and Section
106 regulations on every loan guarantee action, and traditionally, VA has made no effort to do so. VA
remains responsible for addressing the requirements of these laws, but has not yet devised systems for
doing so.
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Checklist for Compliance with Cultural
Resource Legal Requirements

Introduction

VA employees and contractors can use this checklist to determine the likelihood that a given cultural
resource legal requirement applies to a project or other activity, and to access guidance on how to
comply with requirements that are relevant. Legal authorities are listed in alphabetical order.

American Indian Religious Freedom Act (AIRFA)

Based on judicial interpretation, this law requires federal agencies to consult with Indian tribes and
Native Hawaiian groups about agency actions that might interfere with their religious practices, and to
make efforts to avoid or minimize such interference (See also Religious Freedom Restoration Act (RFRA(
and Executive Order 13007).

When does VA have to comply? Early in project planning, answer the following questions:

e Does what we’re considering involve disturbing the ground? _ Yes  No

If the answer is “yes,” there is the possibility of encountering graves or otherwise disturbing an
aspect of the environment that tribes consider spiritually significant. Contact any tribes that
have been involved with the site, or that have traditional cultural ties to the area, and consult
with them about any concerns they may have. This consultation should be coordinated with
consultation under NAGPRA and Section 106 of NHPA, and follow the direction set forth in VA
Directive 8603.

If the answer is “no”....

e |s there any other way our project might interfere with tribal religious practices (examples)?
Yes__ No

If the answer to this question is “yes,” contact any tribes you or others think may be concerned,
and consult about any concerns they may have.

If the answer is “no,” you probably don’t need to worry further about this law’s requirements.

Archaeological and Historic Preservation Act (AHPA).
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This law actually requires attention to “significant scientific, prehistorical, or archaeological” data, which
in theory can include historical documents, information on historic architecture, paleontological data,
and even geological and botanical data, but the overall language of the law focuses on archaeological
data.

When does VA have to comply? Early in project planning, answer the following questions:

e Does what we’re considering involve disturbing the ground? __ Yes __ No

If the answer is “yes,” consider doing a study, and coordinate compliance with NEPA, NAGPRA,
and Section 106 of NHPA.

If the answer is “no,” you probably don’t need to worry about this law’s requirements, EXCEPT...

e Does what we’re considering involve any other activity that could destroy significant historical,
scientific, or archaeological data (examples)

If the answer is “yes,” consider doing a study, and coordinate compliance with NEPA, NAGPRA,
and Section 106 of NHPA.

If the answer is “no,” you probably need to do nothing else to comply with this law.

Archaeological Resources Protection Act (ARPA)

ARPA primarily controls the actions of non-government agencies operating on federal and tribal land,
but it establishes certain standards that a federal agency must attend to when carrying out
archaeological work on such lands.

When does VA have to comply? Early in project planning, answer the following questions:

e Does what we’re considering involve disturbing the ground on federal or Indian tribal land?
Yes __ No

If the answer is “no,” then ARPA does not apply.

If the answer is “yes,” then ask:

Are we planning to do archaeological work (e.g. testing or excavation to recover data)? (CAUTION!)
If the answer is “no,” then ARPA is not relevant.

If the answer is “yes,” then make sure the work will be done in accordance with ARPA’s

requirements, by making sure the entity doing the work holds a properly issued ARPA permit or by
designing the contract for such work in a manner consistent with ARPA requirements. For assistance
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with ARPA permitting and designing contracts consistent with ARPA requirements, please contact the
VA Historic Preservation Office, CFM.

Abandoned Shipwrecks Act (ASA)

This law deals with wrecks on the bottoms of lakes, rivers, bays, and the ocean under U.S. territorial

waters. For the most part, states regulate access to and treatment of such wrecks under the law.

When does VA have to comply? Early in project planning, answer the following question:

Are we doing anything that will disturb the bottom of a water body?
If the answer is “no,” then the ASA is not relevant.

If the answer is “yes,” then consider the possibility of impacts on shipwrecks as part of review
under Section 106 of NHPA, taking into account the relevant state’s shipwreck management
procedures. Consult the U.S. Naval History and Heritage Command’s Underwater Archaeology

Branch in the event the wreck of a commissioned Naval vessel or aircraft is involved. Another
law, the Sunken Military Craft Act (SMCA), stipulates U.S. ownership of such craft; the Navy

regulates access to them.

Executive Order 12898 (Environmental Justice)
This executive order directs agencies to take steps to avoid and minimize disproportionate adverse

effects on minority groups and low income populations.

When does VA have to comply? Early in project planning, answer the following questions:

Is our project likely to change any aspect of the environment (air, water, land, buildings, natural
resources)?

If the answer is “no,” then the project will have no environmental impacts relevant to a low
income or minority group or anyone else, and environmental justice is not an issue.

If the answer is “yes,” then ask:

Do any low income or minority groups live or work in or near, use, or otherwise value the
potentially affected environment? (See Guidelines).

If the answer to this question is “no,” then environmental justice should not be a concern.
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If the answer to this question is “yes,” then you should ascertain what groups are likely to be
concerned and involve them in project review under NEPA and, as applicable, Section 106 of
NHPA and other project review laws. (See Guidelines)

Executive Order 13007 (Indian Sacred Sites)

This executive order directs agencies to avoid or minimize physical impacts on, and avoid interfering
with tribal use of, Indian tribal sacred sites on federal or tribal land. See also AIRFA and RFRA.

When does VA have to comply? Early in project planning, answer the following question:

e |s our project likely to disturb the ground, buildings, vegetation, or other aspects of federal or
Indian tribal land, or may it affect access to such land?

If the answer is “no,” then this executive order imposes no requirements on VA.

If the answer is “yes,” then be sure to seek tribal involvement in project review under NEPA and
Section 106 of NHPA, and consider carefully any concerns a tribe may raise about impacts on sacred
sites as the tribe defines them. Follow the direction set forth in VA Directive 8603. Note that though
consultation under Executive Order 13007 should be coordinated with Section 106 review, it is an
independent authority, so tribes must be consulted reqardless of whether their sacred sites are eligible

for the National Register of Historic Places.

Executive Order 13287: Preserve America

This executive order requires high-level attention to historic preservation concerns by VA and other
agencies, and imposes an annual reporting requirement, but does not directly affect the review of
projects. Please cooperate with the Historic Preservation Office, CFM in its preparation of annual

reports under this executive order.

Federal Records Act (FRA)

This law governs how federal agencies manage their records, for historical purposes among others.

When does VA have to comply? VA has to comply with FRA in the management of all records,
regardless of their historic or cultural value. See VA Directive 6300 and Handbook 6300 for direction.

[ Part1 | Page 18 ]



Table of Contents

National Environmental Policy Act (NEPA)
NEPA establishes national environmental policies, and requires review of the environmental impacts of
projects and decisions. In a project context, compliance with NEPA is achieved in one of three ways:

1. By identifying the project or decision as categorically excluded and making sure there are no
extraordinary circumstances requiring special consideration.

2. By conducting an environmental assessment resulting in a finding of no significant impact on the
project or decision.

3. By preparing an environmental impact statement, considering the findings of this statement in
deciding whether and how to proceed with the project or decision, and issuing a record of
decision.

Impacts on cultural resources — that is, those aspects of the environment to which people ascribe

cultural value of some kind — should be part of any analysis prepared in compliance with NEPA. Such
impacts may comprise extraordinary circumstances requiring further review of a categorically excluded
project, and they should also be carefully considered in environmental assessments and environmental
impact statements.

Be sure to coordinate NEPA compliance and compliance with Section 106 of NHPA, NAGPRA, AIRFA,
RFRA, AHPA, Executive Order 12898, and other cultural resource legal authorities as applicable.

The Council on Environmental Quality (CEQ) in the Executive Office of the President oversees and is the
rulemaking body under NEPA.

National Historic Preservation Act (NHPA), Section 106
This law and its implementing regulations (36 CFR 800) define how agencies are to identify and address
their impacts on historic properties — that is, places included in or eligible for the National Register of

Historic Places.

The Advisory Council on Historic Preservation (ACHP) oversees and is the rulemaking body for Section
106.

Section 106 review is carried out in consultation with State Historic Preservation Officers (SHPOs), Tribal
Historic Preservation Officers (THPOs), local governments, and other interested parties, including
interested members of the public.

When does VA have to comply? Early in project planning, answer the following question:

e Does our project represent a kind of action that has the potential to affect historic properties?
(Guidelines) Yes No

If the answer is “no,” there is no need to comply with Section 106.
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If the answer is “yes,” then initiate review under Section 106.

If you’re not sure of the answer, get advice from the Historic Preservation Office, CFM.

Be sure to coordinate Section 106 compliance and compliance with NEPA, as well as with
NAGPRA, AIRFA, RFRA, AHPA, Executive Order 12898, relevant provisions of NHPA Section 110
and Section 111, and other cultural resource legal authorities as applicable.

National Historic Preservation Act (NHPA), Section 110

This section of the law has many subsections, which relate to VA planning and project management in
different ways.

e |ts requirement to identify and manage historic properties under agency jurisdiction and control

(Section 110(a)) should be addressed in master plans and similar overall planning programs.

e Its requirement to give priority to using historic properties for agency purposes (Section 110(a))

should be addressed in master plans and also in the consideration of alternatives under NEPA
and Section 106 of NHPA.

e Its requirement to encourage the preservation of non-federally owned historic properties

(Section 110(a)) should be met in the context of planning and Section 106 compliance by
consulting with neighbors and local governments and by being sensitive to VA’s impacts on non-
VA owned properties;

e Its requirement to consult with others interested in historic properties in carrying out programs

(Section 110(a)) should be met during the development and implementation of plans and in the
context of NHPA Section 106 review.

e Its requirement to record historic properties (Section 110(b) should be met whenever Section

106 review leads the conclusion that a historic property must be damaged or destroyed.;

e Its requirement to have a qualified and responsible Federal Preservation Officer (Section 110(c))
is met by the Historic Preservation Office, CFM.

e Its requirement to conduct activities in manners consistent with the purposes of NHPA (Section

110(d)) should be met in the course of planning and Section 106 review.

e Its requirement to give special consideration to protecting National Historic Landmarks (Section

110(f) is addressed in the context of Section 106 review by involving the ACHP and National Park
Service.

e |ts requirement to discourage anticipatory destruction of historic properties (Section 110(k) is

somewhat complicated; see discussion. In essence, VA must not assist a party who has
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destroyed or damaged a historic property to avoid the complications of review under Section

106, unless VA determines that extenuating circumstances exist.

e Its requirement to document agency responses to ACHP comments (Section 110(l)) is met in
those rare instances in which an agreement is not reached under Section 106, and the ACHP
comments to the Secretary. Contact the Historic Preservation Office, CFM for help if you

anticipate the possibility of failure to reach agreement under Section 106.

National Historic Preservation Act (NHPA), Section 111
Section 111 of NHPA directs agencies to make historic properties that are not needed by the

agency available to others for adaptive use, via lease, exchange, or other mechanism, and
permits agencies to retain the proceeds from such transactions.

When does VA have to comply? Facilities Managers and National Cemetery Directors
should consider adaptive use whenever a building or structure is no longer needed for VA
purposes, and should identify parties that may be willing to manage them in ways that will
preserve their significance. Adaptive use should also be considered during Section 106 review
of management impacts on historic buildings and structures. Caution: Complete Section 106
review of any proposal to transfer a historic property to a non-VA use, or to change its use in

ways that may affect it.

National Historic Preservation Act (NHPA), Section 112

Section 112 of NHPA directs agencies to use qualified personnel to carry out historic preservation
activities, and charges the Office of Personnel Management (OPM) and Department of the
Interior (DOI) to promulgate standards in consultation with relevant professional groups.
Neither OPM nor DOI has carried out this duty since Section 112 was enacted in 1992, but a
version of professional qualifications standards promulgated by DOI in the 1980s is used for
informal guidance by agencies. Section 112 also requires that records of historic preservation
work conducted by agencies be cared for and maintained in perpetuity.

When does VA have to comply? Professional qualifications and performance standards
should be addressed when developing position descriptions and performance review criteria
for personnel doing historic preservation related work, and when preparing requests for
proposals and contracts. Records and other data produced by historic preservation-related
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activities such as architectural recordation and archaeological excavation should be maintained
in perpetuity. For assistance, please contact the VA Historic Preservation Office, CFM.

Native American Graves Protection and Repatriation Act (NAGPRA)
This law relates primarily to the repatriation of Native American cultural items held in museum
collections and by federal agencies. Repatriation by VA is the responsibility of the Historic Preservation

Office, CFM, but Section 3 of the law imposes responsibilities on project planners and facilities managers

as well.
When does VA have to comply? Answer the following question:

e Does what we’re considering involve disturbing the ground on federal or tribal land?
Yes __ No

If the answer is “no,” you don’t need to worry about this law’s requirements.

If the answer is “yes,” then either:

(a) Contact any tribe(s) or Native Hawaiian group(s) that has lived in or used the vicinity
of the project, in accordance with VA Directive 8603, and develop a plan of action in

consultation with them, concerning how to treat any Native American cultural items
that may be discovered; or

(b) Undertake a_study to determine whether it is likely that Native American cultural
items will be disturbed; if they will, develop a plan of action in consultation with

concerned tribes and implement it as the project goes forward.

In either case, be sure to coordinate compliance with NEPA and Section 106 of NHPA.

Religious Freedom Restoration Act (RFRA)

This relatively recent (2006) law requires federal agencies to avoid substantially burdening a person’s
practice of religion unless doing so furthers a compelling government interest and is the least
burdensome way of meeting that interest. (See also American Indian Religious Freedom Act (AIRFA) and
Executive Order 13007).

When does VA have to comply? Early in project planning, answer the following questions:

e Does what we’re considering involve changing a church, synagogue, mosque, or other place
used for religious purposes, or its environs? Yes No
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If the answer is “yes,” there is obviously the danger of burdening the religious practices of those
who worship there. Consult with the congregation that uses the location to find ways to avoid
such burdens. Coordinate compliance with NEPA and Section 106 of NHPA.

If the answer is “no,” ask:

e Does what we’re considering involve earthmoving? Yes No

If the answer is “yes,” there is the possibility of encountering graves or otherwise disturbing an
aspect of the environment that tribes or other groups consider spiritually significant. Contact
any tribes, ethnic communities, or local religious communities that have been involved with the
site, or that have traditional cultural ties to the area, and consult about any concerns they may
have. This consultation should be coordinated with consultation under Section 106 of NHPA,
and with NAGPRA and AIRFA if Native American graves or spiritual places are concerned.

If the answer is “no”....

e [sthere any other way our project might interfere with anyone’ religious practices (examples)?
Yes ___No

If the answer to this question is “yes,” contact any groups or individuals that you or others think
may be concerned, and consult about any concerns they may have. Coordinate compliance with
NEPA and Section 106 of NHPA.

If the answer is “no,” you probably don’t need to worry further about this law’s requirements.

Sunken Military Craft Act (SMCA)

This law protects the wrecks of U.S. military ships, other watercraft and aircraft. It asserts U.S. control
of such wrecks, and prohibits their disturbance by any person not holding a permit from the military
service responsible for the wrecked craft (in most cases, the U.S. Navy).

When does VA have to comply? Early in project planning, answer the following question:

e Are we doing anything that will disturb the bottom of a water body?
If the answer is “no,” then the SMCA is not relevant.

If the answer is “yes,” then as you conduct review under NEPA, ASA, and Section 106 of NHPA,

determine whether any military wrecks are present in the area(s) potentially affected by the
project. Consult the U.S. Naval History and Heritage Command’s Underwater Archaeology

Branch both for information on known wrecks and for assistance in complying with SMICA.
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Guidelines for Deciding Whether a Project
Must Be Reviewed Under Section 106 of the
National Historic Preservation Act

There are two tests that a project, program, or other federal action must meet in order to be reviewed
under Section 106.

1. It must be proposed by or on behalf of a federal agency, or with a request for federal assistance
or a federal permit. All VA projects and activities meet this test.

2. It must represent a type of action that has the potential to affect historic properties. This
excludes many routine types of VA work, including most administrative activities, but it includes
virtually any action that may directly or indirectly alter land, land use, buildings, or structures.

Note that “type of action that has the potential to affect historic properties” does NOT mean “specific
action known to affect particular historic properties.” In other words, the fact that we may not know
whether any historic properties will be affected is irrelevant to whether the project requires review. The
guestion is, “is this project the kind of work that would affect historic properties if any such properties
exist in the area it will affect?” Finding out whether such properties exist is an important early step in

the Section 106 review process.

Types of action typically found to have the potential to affect historic properties include (but are not
limited to):

e Demolition or alteration of buildings, structures, and designed landforms (whether or not they

are known or thought to be historic).

e Disturbance of the ground (whether or not the ground is known to contain archaeological sites,

graves, or other historic material)

e Logging and other major changes to vegetation (because the landscape, or the land, may be
historically sensitive).

e Changing land or building use (because the land or the building may be historic, and changing its
use will affect it).

e Changing traffic patterns (which can introduce noise, change the character of a neighborhood,
or cause economic change in an area that might be historically significant).

e Altering the social, economic, ethnic, or other character of a neighborhood or rural area
(whether or not the area currently is known or thought to be historically significant).

[ Part 1 | Page 24 ]



Table of Contents

e Altering stream flow, vegetative cover, or animal populations (which can change the character
of a landscape that may be historically significant).
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WELCOME TO THE VA CULTURAL RESOURCE
MANAGEMENT CHECKLIST, PART TWO: PROJECT
REVIEW FOR IMPACTS ON HISTORIC PROPERTIES

Every VA employee and contractor engaged in project planning (e.g., Project Manager, Capital Asset
Manager, Facility Engineer) is responsible for making sure that projects they plan are reviewed for their

impacts on cultural resources. Over a dozen federal laws and executive orders, and many more

regulations, are directly relevant to managing impacts on various kinds of cultural resources.
CLICK HERE TO REVIEW THESE LEGAL AUTHORITIES.

CLICK HERE TO REVIEW HOW THE DIFFERENT AUTHORITIES RELATE TO DIFFERENT VA
ACTIONS

Because Section 106 of the National Historic Preservation Act (NHPA) has the most organized step-by-
step procedures, this checklist is organized around Section 106’s process of project review. Alerts
regarding other cultural resource management legal requirements are provided on relevant pages.
Section 106 is a process involving a series of steps, outlined below with alerts to consider other cultural
resource legal requirements where appropriate.

CLICK HERE TO DETERMINE WHETHER YOUR PROJECT REQUIRES REVIEW UNDER
SECTION 106.

Get Started (Initiate)

(Note: Start EARLY in planning ANY action that will change a building or disturb the ground.
An early start will give you the widest range of options in consultation about the project,
and minimize delays.)

Compiled Project Description
Contacted SHPO and/or THPO (See Letter Template A).

1
2___
3 Identified and contacted other consulting parties (See Letter Template A).
4 Established methods for involving the public
5.
6___

Initiated coordination with NEPA
When done, go on to Identifying Historic Properties

Remember: No construction or earthmoving can begin before Section
106 review is completed.
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Identify Affected Historic Properties (and Other Cultural Resources)

1. Do you need to identify potentially affected historic properties? Yes___ No____

(See guidelines for help in deciding. If “Yes,” consider line 2 and proceed to line 3. If “No,” consider line
2)

2. Should you identify other types of cultural resources? Yes___ No____

(See general cultural resource checklist for help in deciding. If “Yes,” consider in developing scope of
identification work (line 3). If “No,” document rationale and proceed with Section 106 review (line 3)

3. Scope of identification work established and documented

4. |dentification work Complete
5. Coordinated with NEPA
6. When done, go on to Assess Effects

Assess Effects

1. Historic property/properties affected? Yes No
(If “Yes,” go on to question 2. If “No,” prepare and send a letter or letters modeled on Letter Template
B. Sign and file a copy of the letter and this checklist with project documents .

2. Isthe effect adverse? Yes No No if specified conditions are met___.

(If “Yes,” consider line 3 and on to question 5. If “No,” prepare and send a letter or letters modeled on
Letter Template E with supporting documentation. Sign it sign and file a copy of the letter, responses to
it, this checklist, and supporting documentation with project documents UNLESS there are adverse
responses to your letter that cannot be resolved; if this happens, go on to Line 5). (If “No if specific
conditions are met,” prepare and send a letter modeled on Letter Template F with supporting
documentation including conditions agreed to; sign and file a copy of this checklist with project
documents UNLESS there are adverse responses to your letter that cannot be resolved; if this happens,

go on to Line 5).
3. Other types of cultural resource affected (not associated with historic properties)?
Yes No (See general cultural resources checklist for help in deciding)

4. Coordinated with NEPA
5. When done, go on to Resolve Adverse Effects

Remember: No construction or earthmoving can begin before Section
106 review is completed.
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Resolve Adverse Effects (Resolve and Implement)
1. Memorandum of Agreement (MOA) or Programmatic Agreement (PA) negotiated

2. MOA/PAsigned? Yes___ No____

(If “No,” contact the Historic Preservation Office, CFM for assistance)
3. Coordinated with NEPA

4. MOA/PA terms integrated into plans, specifications, etc.

5. Completion of MOA/PA terms verified and documented

Remember: No construction or earthmoving can begin before Section
106 review is completed.
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Section 1067

Section 106 of the National Historic Preservation Act of 1966, as amended, requires that all federal

agencies take into account the effects of their projects and other actions on historic properties — that is,

places eligible for or included in the National Register of Historic Places. The reason for this account-

taking is to seek ways to accommodate public interests in preserving such places, while carrying out
agency missions.

VA and other federal agencies fulfill their responsibilities under Section 106 by following regulations
issued by the Advisory Council on Historic Preservation. These regulations lay out a standard process for

determining whether a project may affect historic properties, what the effects are, and what
alternatives there may be for resolving any effects that are adverse, or damaging. The regulations are at
36 CFR 800 — that is, Title 36, Part 800, of the Code of Federal Regulations. They have the force of law,
and must be complied with by federal agencies.

The usual steps in Section 106 review, as laid out in the regulations, are as follows:

e Initiate review: Decide whether a proposed action needs review, and if so start doing it. This
usually involves consulting State and Tribal Historic Preservation Officers (SHPO/THPO) and
other interested parties, as well as deciding how to involve the public and coordinating with

such other review authorities as the National Environmental Policy Act (NEPA). It is imperative
that review under both Section 106 and NEPA get underway very early in project planning,
and that SHPOs/THPOs and other interested parties be consulted throughout the process.

o Identify historic properties: Determine what work is needed to identify historic properties that

may be affected, and then carry out this work. Often this involves surveys to find historic
buildings, landscapes, archaeological sites, and other kinds of historic properties. It is often

necessary to evaluate places to determine whether they are eligible for the National Register.

e Determine effects: Applying criteria found in the regulations, decide whether identified historic

properties will be affected by the project, and if so, whether the effects will be adverse.

e Resolve adverse effect: Consult further to explore alternatives and ways to mitigate any adverse

effects of the project. This consultation leads either to a memorandum of agreement whose

terms VA makes sure are implemented, or to a final advisory comment to the Secretary by the
Advisory Council on Historic Preservation. The Secretary must consider this comment and

explain VA's response to it, though VA need not follow the Advisory Council’s advice.

The regulations also spell out several alternative ways to accomplish the purposes of Section 106, which
agencies may adopt with the agreement of the Advisory Council and others.

SECTION 106 IS NOT THE ONLY CULTURAL RESOURCE LEGAL AUTHORITY. CLICK HERE
TO REVIEW OTHERS.
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How Early is “Early in Planning?”

“Early in planning” in the case of major, minor, minor miscellaneous, and non-recurring maintenance
projects, means prior to contract award for working drawings, or prior to the beginning of in-house

work on such drawings.

“Early in planning” in the case of land acquisition for a hospital, cemetery, or other facility or installation,
means when VA begins considering such acquisition, before acceptance of custody and accountability
for federal lands, or acceptance of an offer to donate or contract for purchase of non-federal lands.

Rule of Thumb: initiate Section 106 review when you have a general idea about what needs to be
done, but when you have plenty of time to consider alternative ways of doing it.

Initiation of Section 106 review should be coordinated with the beginning of review under the National
Environmental Policy Act. NOTE: ACTIONS THAT ARE CATEGORICALLY EXCLUDED FROM NEPA REVIEW
ARE NOT CATEGORICALLY EXCLUDED FROM SECTION 106 REVIEW. However, impacts on historic
properties may be regarded as “extraordinary circumstances” that trigger further NEPA review of an

otherwise categorically excluded action.
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Describing the Project

In compiling a project description to share with others in Section 106 review, try to balance
completeness with concision, and think about what those you’re sharing the information with are likely
to want to know. Don’t swamp them with page after page of detailed engineering data unless they ask
for it, but do give them enough to help them understand what you’re proposing. Generally, the
consulting parties under Section 106 are interested in finding out:

e  Where the project may be located, both in a written description and on a map and/or airphoto.
Be sure to provide both a general location map (e.g., a portion of a standard USGS quadrangle
with the project location or locations marked) and a specific map showing the shape and
dimensions of the project sites or areas. Provide locations of all alternative sites being
considered.

e What the project is. What’s proposed, its purpose, the need for it, and what alternative means
of addressing the purpose and need are being considered.

e What the project will look like, using conceptual plans, sketches, elevations, etc.

e What activities will be involved in doing the project. For instance, will utilities have to be
brought in from elsewhere? Will there need to be access roads? Will it involve major
construction, a small addition, minor renovation fo an existing building?

e  What impacts you think it might have — again considering all alternatives — on the project site
and its surroundings. Consider physical impacts, visual impacts, auditory impacts,
socioeconomic impacts, etc. This shouldn’t be an exhaustive analysis at this point — just your
initial thoughts about likely impacts.
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Contacting SHPOs and THPOs

Contact information for all State Historic Preservation Officers (SHPQs) is at
http://www.ncshpo.org/stateinfolist/fulllist.htm . Contact information on Tribal Historic Preservation

Officers (THPOs) is at http://www.nathpo.org/map.html . These lists are usually kept fairly up to date,

but it’s wise to double-check; Tribal HPOs particularly change often.

The SHPO is responsible for coordinating a range of historic preservation activities in his or her state, on
behalf of the state government. The SHPO is not responsible for:

e Telling you whether your project will affect historic resources (he or she probably doesn’t
know);

e Telling you whether your project’s effects on historic resources are acceptable (he or she may or
may not have an opinion, but that’s what it is — an opinion);

e Specifying requirements for identification, documentation, or management of historic resources
(though again, he or she may have an opinion that should be given due respect); or

e “Clearing” your project.

The SHPO is responsible for consulting with you and advising you about how to comply with Section
106, as well as about relevant state laws and regulations. He or she can probably also help you identify
other interested parties who should be consulted.

The THPO'’s responsibilities are assigned by the Tribal Council, and in many cases THPOs have taken over
SHPO responsibilities within the boundaries of their tribes’ reservations. A THPO may also be an
important person to consult about tribal concerns beyond the reservation boundaries — for instance, in a
tribe’s former homeland.
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Involving Other Consulting Parties

Other parties (besides the SHPO and/or THPO) who ought to be consulted during Section 106 review
include anyone who may be interested in your project and its effects on historic resources. Any group
or individual may become a consulting party, but typically, such parties include:

e Indian tribes (with or without Tribal Historic Preservation Officers’;
e Local governments and government agencies;

e Potentially affected property owners;

e Neighborhood and community groups;

e Professional organizations and academic institutions; and

e National, state, and local citizen’s groups interested in environmental protection, historic
preservation, planning, property rights, and similar issues.

The SHPO and/or THPO may be able to help you identify and contact other potential consulting parties.

If you are carrying out scoping and/or public participation under NEPA, this should be coordinated with
identifying and contacting potential consulting parties for Section 106 purposes. Make sure that NEPA
public notices, press releases, and other devices used to elicit public comments or public involvement
asks about any interest in historic, cultural, archaeological or architectural matters, and invites
interested parties to participate in consultation.

Be sure to keep a record of your efforts to identify and contact potential consulting parties, and their
results, with contact information for future reference.

" Tribes may have special rights under treaties and laws like the American Indian Religious Freedom Act, and
federally recognized tribes have sovereign governments that must be consulted in what is referred to as a
“government-to-government” fashion. The federal government has a special trust or fiduciary responsibility to
protect the interests of tribes. See VA Directive 8603 for VA policy and procedures for consultation with tribal
governments.
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Involving the Public

Because the public, in all its diversity, has interests in historic places, it’s vital that VA provide every
opportunity for the public to participate in Section 106 review, including meetings, negotiations, review
of documents, field inspections, etc. In organizing and carrying out review activities, be sure to:

1. Inform the public of what is planned;

2. Solicit from the public any concerns they may have about the project’s impacts on historic
places — including places they value that VA may not know about.

3. Invite interested people to participate in Section 106 consultation.

In whatever media you use to notify the public of the project under the National Environmental Policy

Act or other legal authorities (public notices, newspaper articles, press releases, websites) you should let
people know that if they have concerns about historic preservation issues, they are invited to express
them and can become involved in Section 106 review. Try to put yourself in the place of a member of
the public who is concerned about something he or she thinks is historic, or part of their culture, and
think about how you would want the federal government to communicate with you. Then try to show
the same consideration to whoever may be concerned about your project.

If there are low-income groups or minorities who may be affected by the project, make special efforts to
involve them as required by Executive Order 12898. This may involve adjusting meeting schedules,

translating documents, having interpreters on hand during meetings, and making other adjustments to
overcome cultural, linguistic, and economic barriers to their participation.

If Indian tribes are involved, make sure that consultation with them respects the special trust
relationship that the federal government bears toward tribes, and that consultation is conducted on a
government-to-government basis. See VA Directive 8603 for VA policy and procedures for government-

to-government consultation.

Make sure you keep a record of what you do to involve the public. Often the State Historic Preservation
Officer, the Advisory Council on Historic Preservation, and other participants in Section 106 review will
want to know.
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Do You Need To Identify Historic
Properties?

1. Except under certain unusual conditions, you need to identify historic properties (that is,
determine whether any such properties will be affected) if your project is likely to make any
changes in a building, in landscaping, or in the visual or auditory qualities of a place, or if it will
make major changes in the way the place is used.

2. A “historic property” is any district, site, structure, building, or object that is included in or
eligible for inclusion in the National Register of Historic Places .

3. Aplace can be eligible for the National Register without anyone even knowing about it, because

a place is eligible if it meets specified criteria, even if no one has ever applied those criteria. It's
very much like saying that a building is or is not structurally sound. It may or may not really be
structurally sound; we can’t know whether it’s structurally sound until we’ve examined it and
made whatever tests are determined by experts to be necessary. In the same way, a place may
or may not meet the National Register’s eligibility criteria; we have to make appropriate studies
to determine whether it does or does not.

4. All VA National Cemeteries are regarded as eligible for the National Register, but a cemetery

may also contain other places — for example, archaeological sites — that are eligible by

themselves, and these very likely have never been recorded. There also may be other historic
properties outside the cemetery boundary that could be affected by a project inside the
cemetery (for example, constructing a large building that will be visible from outside, or
installing new utilities running from outside to inside the cemetery). In planning a project at
such a cemetery, we know that there is a historic property (the cemetery) involved, but we
don’t know whether there are other historic properties that may be affected by an action.

5. Many VA facilities were determined eligible or ineligible for the National Register in the 1980s.
These determinations cannot be taken as authoritative today. Most were made solely on
architectural grounds, and places can be eligible for many reasons besides their architectural
qualities. Further, the passage of time and changing concepts of significance require us to
revisit old determinations of eligibility and ineligibility. Places that were determined to not be
eligible twenty years ago may now meet the eligibility criteria, perhaps because important
events have occurred in association with them, or because research has revealed new things
about the period or style they represent.

6. The Section 106 regulations require that decisions about whether and how to identify historic

properties must be made in consultation with the relevant SHPO or THPO. You may also need to
consult other parties, such as veterans groups, local historical societies, local governments, and
Indian tribes or other groups.

7. In planning your identification work, be sure also to consider relevant cultural resource

requirements other than Section 106; this will increase efficiency and minimize confusion in
completing your overall environmental impact assessment and project planning.
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Circumstances Under Which
Identification of Historic Properties is
NOT Necessary

Identification of historic properties is not necessary where all areas subject to direct and indirect
effect by the project (including physical, visual, auditory, social, and other effects) have been
thoroughly examined in accordance with the Secretary of the Interior’s Standards and
Guidelines for Identification of Historic Properties and VA has found, based on this examination,
that there are no historic properties present. Note: if such an examination occurred more than
five years before the time you begin Section 106 review of your project, please coordinate with
the Historic Preservation Office, CFM and make sure the results are up to date.

Identification of historic properties is not necessary where you determine, and the Historic
Preservation Office, CFM concurs, that all historic properties that might be affected have
already been identified (usually as the result of prior historic property surveys and other
studies). In this case, Section 106 review can proceed based on the information already in hand.

Warnings:

1.

Remember that historic properties may be buildings, groups of buildings, other kinds of
structures, landscapes, archaeological sites, battlefields, roads, trails, and a variety of other
kinds of place. A study that identifies only buildings, or only archaeological sites, may have
missed other kinds of properties, whose late discovery can cause project delays.

Even if you are certain that there are no historic properties present, or that you are fully
informed about the area’s historic properties, if outside experts, Indian tribes, local
governments, or members of the public say that historic properties will be affected, you should
investigate, in case something has been missed by previous studies.

Remember that VA needs to consider your project’s potential impacts of all kinds — its direct
impacts, its indirect impacts, and its contribution to patterns of cumulative impact. Making sure
that the construction site or other direct impact area has no historic properties does not
guarantee that there will not be indirect or even direct impacts beyond the project site.
Remember that even if no historic properties will be affected, other kinds of cultural resources
may be, and may require consideration under NEPA and other laws.
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Establishing the Scope of Historic
Property Identification Work

The scope of work necessary to identify historic properties that may be affected by a project largely

depends on two factors:

1. What is already known, suspected, or generally believed about the history, prehistory, culture,
and historic properties of the area that may be affected; and

2. The nature of the project, and its likely effects on the environment.

For example, if you are planning the rehabilitation of a building’s interior spaces, you probably will not
need to worry about looking for historic properties outside the building — except if your interior work

requires exterior work as well, such as exterior lighting or HVAC, or underground utilities (which can
affect archaeological sites). If you’re planning a major expansion on a hospital or cemetery, you will
probably need much more extensive identification work.

Pitfalls: Ssome common mistakes made in scoping historic property identification include:

1. Assuming that identification has already been completed, so all that’s needed is to check the
National Register of Historic Places or the State Historic Preservation Officer’s files. VA has
funded a good deal of historic property identification work, but it is a rare VA facility that has
been thoroughly studied for all kinds of historic properties. And if your project will have effects

beyond the facility’s boundaries, there may be unidentified historic properties there, as well.

2. Assuming that the identification work done at a facility is complete and up-to-date. Often a VA
facility, or selected buildings on a VA campus, have been nominated to and placed on the
National Register of Historic Places. All VA cemeteries are regarded as eligible for the National

Register. But this does not necessarily mean that everything of historic, archaeological,
architectural or cultural significance has been documented. For example, though buildings on a
facility may have been nominated to and listed in the National Register, often the archaeology

of the facility remains unknown. Cemeteries, though regarded as eligible for the National
Register, have not necessarily been thoroughly studied.

3. Assuming that the State Historic Preservation Officer (SHPO) can prescribe what should be done.

The SHPO is an important and knowledgeable source of information and advice, but it is not the
SHPQ'’s duty to prescribe what kinds of identification work VA should do. Many SHPOs will
prescribe identification standards, but SHPOs have limited time to devote to examining your
project plans and deciding what standards to suggest, so sometimes they will prescribe more or
less work than you really need, or the wrong kinds of work.
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Scoping must be done in consultation with the SHPO or Tribal Historic Preservation Officer, and with

other interested parties (veterans’ and citizens’ groups, local government, Indian tribes, neighbors, etc.),

and should include close consideration of professional standards in historic preservation, archaeology,

and other fields; the Secretary of the Interior’s Standards for Identification of Historic Properties is a

good starting point.

Scoping historic property identification should be closely coordinated with scoping other environmental

impact studies that may be done under the National Environmental Policy Act and other legal

authorities. The interested public should have reasonable opportunities to participate in scoping.

Scoping usually includes:

1.

Defining the area of potential effects (APE) of the project — that is, the area or areas where it has

the potential to affect historic properties, even if no properties have yet been recorded.
Remember that all kinds of effects have to be considered — direct, indirect, and cumulative
effects, physical effects, visual effects, auditory effects, social and economic effects, etc.

Doing background research to find out what is already known about the APE’s history,
archaeology, architecture, engineering, and culture, and to determine what historic properties

(if any) have already been recorded there.

Consulting with the SHPO or Tribal Historic Preservation Officer and other knowledgeable

parties to tap their knowledge and get their opinions about what may be found in the APE.
Drafting a scope of work based on the above.
Finalizing the scope of work and using it to procure the services needed to carry out its terms.

In establishing the scope of work, be sure also to consider relevant cultural resource

requirements other than Section 106 that can be addressed in the course of historic property
identification. Coordinated consideration of all types of cultural resources will increase
efficiency and cost-effectiveness.
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Completing Historic Property
Identification

Doing the work: once you have developed a scope of work for identification of historic
properties, you need to make sure the work is performed. This is usually done by a contractor. Be sure
that your contractor is qualified to carry out the scope of work you have defined. The contractor should
have staff representing the professional disciplines relevant to the kinds of properties that may exist in
the area, and they should either have prior experience in the area or experience that is demonstrably
relevant to the area. The contractor should clearly understand the scope of work and what it requires,
and should understand the project plan, its timetable, VA’s legal and planning requirements, and the
plans and schedules for other studies being conducted (e.g., structural analyses, soils studies, etc.). The
work should be closely coordinated with any environmental impact analyses being carried out, and
information from the historic property identification work should be fed into the environmental impact
studies and reports. The scope of work and contract terms should be flexible enough to allow the
contractor and VA contracting officer to respond efficiently to the discovery of new information and
changing circumstances.

The identification work should have one of the following results, or a combination of results.
Possibility 1: No historic properties will be affected.

Finding: You have completed a well-planned study seeking historic properties subject to effect and
find that there are no historic properties in the area of potential effects (APE) — or that there_are historic
properties, but they will not be affected directly, indirectly, or cumulatively.

What to do: Document the study and its results and provide this information to the State and/or
Tribal Historic Preservation Officer (SHPO/THPO) and other parties with whom you are consulting.

Cover the documentation with a letter modeled on Letter Template B providing VA’s determination that
no historic properties are subject to effect. If the SHPO/THPO concurs in VA’s determination or does not
respond within thirty days of his or her receipt of this letter, and the Advisory Council on Historic
Preservation does not intervene, Section 106 review is complete.

You do not need to notify the Advisory Council, but other consulting parties may object to your
determination and cause the Advisory Council to intervene, in which case you will have to explain your
findings and the Advisory Council itself may then object to the Secretary. For this reason, as well as for
the sake of courtesy and good planning, it is wise to respond directly to any objections raised by
consulting parties or the public, and try to resolve them before finalizing a determination. If any Indian
tribes are involved, be sure to notify the appropriate tribal representative (THPO or other specified
contact point, or tribal government head) and provide opportunities to respond.

Be sure to report the results of your historic property identification work in your environmental impact
studies.
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Some cultural resources subject to effect may have to be considered under cultural resource

requirements other than Section 106, even if there are no historic properties involved; be sure you
consider this possibility and address impacts on such resources if they exist.

Possibility 2: Only known National Register or eligible properties will be
affected.

Finding: A property or properties already included in the National Register, or previously
determined to be eligible for the National Register, will be affected by the project. No other properties
that might be historically, architecturally, culturally, or otherwise significant will be affected.

What to do: Proceed to the next step.

Possibility 3: Properties whose eligibility for the National Register is
unknown will be affected.

Finding: In addition to any properties already included in the National Register, or known to be
eligible for the Register, your identification work has revealed buildings, sites, structures,
neighborhoods, or other places that may be eligible for the Register but have not been evaluated.

What to do: Either treat the property or properties as eligible or determine eligibility/ineligibility.
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Treating a Property as Eligible for the
National Register

The Section 106 regulations allow an agency and SHPO or THPO (SHPO/THPO) to agree to treat a
property as eligible for the National Register of Historic Places for purposes of Section 106 review,
without any specified kinds of documentation or analysis. This can often save a great deal of time and
trouble. It is particularly helpful where one or more of the following situations exists:

e A property is obviously significant, and no serious questions exist about why or how it is
significant (for example, a major building designed by a well-known architect that has figured
importantly in the life of a community).

e There is no serious controversy about the property’s significance, and it would be very
troublesome or costly to carry out the studies needed to determine just how and why it is
significant (for example, a probable archaeological site buried under standing buildings).

e The property has some significance, but no one wants to preserve it (for example, a building
that represents an architecturally interesting style or type, but that none of the consulting
parties thinks is worth preserving, or that has deteriorated to a point at which it cannot be
preserved).

e The property is very extensive (for example, a huge landscape that has cultural or historical
significance, where the project’s area of potential effect occupies only a small part of the

property).

e There are bodies of information about the property that must be kept confidential (for example,
a place that an Indian tribe or Native Hawaiian group regards as spiritually powerful and secret,
or an archaeological site that would be vandalized if information were revealed about it to the
public).

If there is controversy about the significance of the property, then it is not usually feasible simply to
regard it as eligible, because it is necessary to both resolve the controversy and to create an
administrative record that justifies the decision that is reached. This is done by formally determining
eligibility or ineligibility In such a case, it is necessary to perform some kind of analysis to determine

eligibility, and to document the analysis and its results. How much analysis and documentation, and
what kinds, depend on what the consulting parties agree to, however.

If VA and an SHPO/THPO agree to treat a property or properties as eligible for the National Register with
little documentation, it is wise to record this agreement sumehow in order to maintain an administrative
record. In such an agreement or elsewhere, it is also a good idea to indicate what aspects of the
property you agree make it significant, since impacts on such aspects of the property will have to be
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addressed at the next step in the process. Letter Template Cis a template for a letter recording such an

agreement.
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Determining Eligibility /Ineligibility for
the National Register of Historic Places

Why Do It?

If a property is included in or eligible for the National Register of Historic Places, then impacts on it have

to be considered under Section 106 of the National Historic Preservation Act (NHPA). If it is not eligible,
then impacts do not have to be considered under Section 106, though they may still have to be
addressed under the National Environmental Policy Act (NEPA) or some other federal, state, tribal or

local legal authority.

Nomination to the National Register takes time and money, so many places that are eligible for the
National Register have never been nominated. When a VA project will affect a place that might be
eligible, but whose eligibility is not known, it is evaluated with reference to criteria published by the

National Park Service — unless the consulting parties under Section 106 agree to treat it as eligible

without detailed evaluation. Evaluation lets VA know whether it needs to consider its effects on the
property’s historic, architectural, cultural, or archaeological qualities by carrying out the remainder of
the Section 106 review process.

Who Does It?

Determining eligibility/ineligibility is VA’s responsibility, unless another federal agency (such as the
Corps of Engineers in some construction projects, or a federal land management agency in the case of a
land transfer) assumes this responsibility. Determining eligibility is not the responsibility of the State or
Tribal Historic Preservation Officer (SHPO/THPO), though the SHPO/THPO must be consulted and concur
in most determinations, and his or her opinion should be respected. In most cases the documentation

supporting a determination of eligibility or ineligibility is prepared by contractors in history, architectural
history, archaeology, and other disciplines, but VA is formally responsible for it, and for the
determination itself.

How Is It Done?

In most cases, VA sends data about the property to the SHPO/THPO, and states an opinion as to
whether the property is eligible or ineligible. The documentation should also spell out the rationale for
VA’s determination, with reference to the National Register criteria. Letter Template D is a template for

the letter covering such documentation. Copies of the documentation should be provided to other
consulting parties, and their opinions should be solicited and considered.

There are four possible outcomes to the evaluation process on each property:

[ Part 2 | Page 44 ]



Table of Contents

e VA and the SHPO/THPO agree that the property is eligible for the National Register. In this
case, VA goes on to the next step in the Section 106 process.

e VA and the SHPO/THPO agree that a property is not eligible for the National Register. In this
case —assuming there is not an objection that must be resolved (See below) — Section 106
review can be ended with respect to the property in question —though the process may
continue with reference to other properties that are or may be eligible.

e VA and the SHPO/THPO agree that a property is eligible or not eligible for the National Register,
and someone disagrees. The disagreeing party can ask the Advisory Council on Historic
Preservation and/or the Keeper of the National Register to request that VA submit the matter to
the Keeper for a formal determination of eligibility. If the Advisory Council or the Keeper so

request, then VA must seek the Keeper ’s determination. The Keeper’s determination is final.

e VA and the SHPO/THPO disagree about eligibility/ineligibility, and cannot resolve the
disagreement through consultation. In this case VA must submit documentation to the Keeper
and request a formal determination of eligibility. The Keeper’s determination is final.

Caution!
Arguments over the eligibility of properties for the National Register can be time consuming and
costly. If the SHPO/THPO or anyone else thinks that a property is significant, it is often wisest and most
efficient to find that the property is eligible for the National Register, so that Section 106 review can
continue to its conclusion. Remember that the law does not require that historic properties be

preserved in every case — only that their preservation be given fair consideration, in accordance with
the Section 106 regulations. Agreeing that a property is eligible for the Register does not mean that VA
must preserve it; it only means that preservation and other ways of mitigating impacts on the property
must be considered as VA proceeds to the next step in Section 106 review.
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Determining a Project’s Effects on
Historic Properties

Why Determine Effects?

If there are historic properties — that is, places included in or eligible for the National Register of Historic

Places — in the area of potential effects (APE) of your project, and your project will change them, their
use, or their environment in some way, the Section 106 regulations require that VA determine whether
the project’s effects onthem will be adverse. Adverse effects generally require more consultation than
effects that are not adverse.

Who Determines?

As usual under Section 106, the responsibility to make the determination rests with the responsible
federal agency, in this case VA. The determination must be made in consultation with the State or Tribal
Historic Preservation Officer (SHPO/THPOQ) and other consulting parties.

What Makes an Effect Adverse?

The regulations say that an effect is adverse if it may (note the allowance for uncertainty) alter

characteristics of a property that make the property eligible for the National Register of Historic Places,
in a way that diminishes the property’s integrity. The regulations go on to provide a series of examples
of adverse effect. This basic standard, and its accompanying examples, are referred to as the “criteria of
adverse effect.” These are the criteria that VA must use, in consultation with the SHPO/THPO and
others, to decide whether the effect will be adverse.

Something to Remember
It’s important to remember that there is nothing unlawful about having adverse effects on historic

properties. The regulations simply require that VA make reasonable efforts to resolve adverse effects,
in consultation with the SHPO/THPO and other interested parties.

What if the Criteria Aren’t Met?

If the Criteria of Adverse Effect aren’t met — that is, the project will not diminish the integrity of a
historic property, directly or indirectly or as part of a pattern of cumulative adverse effect — then you
can send a letter modeled on Letter Template E to the SHPO/THPO and the other consulting parties.
” If there is no objection to your

This is referred to as a “no adverse effect determination.”
determination within thirty days, check “No” on the checklist, file it with supporting documentation in
your project files, and you are finished with Section 106 review — PROVIDED VA carries out any
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commitments it has made to the SHPO/THPO and others about actions it will take to keep adverse effect

from happening.

What If There Will Be an Adverse Effect?
If the Criteria of Adverse Effect are met — if the project will diminish the property’s integrity — or if the
SHPO/THPO objects to a determination of no adverse effect and the objection cannot be resolved, then

go on to the next step in Section 106 review.
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The “Criteria of Adverse Effect,”
from 36 CFR 800.5(a)

(1) Criteria of adverse effect. An adverse effect is found when an undertaking may
alter, directly or indirectly, any of the characteristics of a historic property that
qualify the property for inclusion in the National Register in a manner that would
diminish the integrity of the property's location, design, setting, materials,
workmanship, feeling, or association. Consideration shall be given to all
qualifying characteristics of a historic property, including those that may have
been identified subsequent to the original evaluation of the property's eligibility for
the National Register. Adverse effects may include reasonably foreseeable
effects caused by the undertaking that may occur later in time, be farther
removed in distance or be cumulative.

(2) Examples of adverse effects. Adverse effects on historic properties include, but
are not limited to:

(i) Physical destruction of or damage to all or part of the property;

(i) Alteration of a property, including restoration, rehabilitation, repair,
maintenance, stabilization, hazardous material remediation, and provision of
handicapped access, that is not consistent with the Secretary's standards for the
treatment of historic properties (36 CFR part 68) and applicable guidelines;

(iif) Removal of the property from its historic location;

(iv) Change of the character of the property's use or of physical features within
the property's setting that contribute to its historic significance;

(v) Introduction of visual, atmospheric or audible elements that diminish the
integrity of the property's significant historic features;

(vi) Neglect of a property which causes its deterioration, except where such
neglect and deterioration are recognized qualities of a property of religious and
cultural significance to an Indian tribe or Native Hawaiian organization; and

(vii) Transfer, lease, or sale of property out of Federal ownership or control
without adequate and legally enforceable restrictions or conditions to ensure
long-term preservation of the property's historic significance.
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National Register Criteria for Evaluation
(From 36 CFR 60.4)

Criteria for Evaluation

The quality of significance in American history, architecture, archeology, engineering, and culture is
present in districts, sites, buildings, structures, and objects that possess integrity of location, design,
setting, materials, workmanship, feeling, and association, and:

A. That are associated with events that have made a significant contribution to the broad patterns
of our history; or

B. That are associated with the lives of persons significant in our past; or

C. That embody the distinctive characteristics of a type, period, or method of construction, or
that represent the work of a master, or that possess high artistic values, or that represent a
significant and distinguishable entity whose components may lack individual distinction; or

D. That have yielded or may be likely to yield, information important in prehistory or history.

Criteria Considerations

Ordinarily cemeteries, birthplaces, graves of historical figures, properties owned by religious institutions
or used for religious purposes, structures that have been moved from their original locations,
reconstructed historic buildings, properties primarily commemorative in nature, and properties that
have achieved significance within the past 50 years shall not be considered eligible for the National
Register. However, such properties will qualify if they are integral parts of districts that do meet the
criteria or if they fall within the following categories:

a. A religious property deriving primary significance from architectural or artistic distinction or
historical importance; or

b. A building or structure removed from its original location but which is primarily significant
for architectural value, or which is the surviving structure most importantly associated with a
historic person or event; or

c. A birthplace or grave of a historical figure of outstanding importance if there is no appropriate
site or building directly associated with his or her productive life; or

d. A cemetery which derives its primary importance from graves of persons of transcendent

importance, from age, from distinctive design features, or from association with historic events;
or
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e. A reconstructed building when accurately executed in a suitable environment and presented in
a dignified manner as part of a restoration master plan, and when no other building or structure
with the same association has survived; or

f. A property primarily commemorative in intent if design, age, tradition, or symbolic value has
invested it with its own exceptional significance; or

g. A property achieving significance within the past 50 years if it is of exceptional importance.
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Commitments Commonly Made to Avoid
Adverse Effect on Historic Properties

When VA (or any other agency) determines that an action will have no adverse effect on a historic
property, it is often necessary to attach conditions to the determination. This may occur through VA’'s
own initiative, or in response to a request or objection from the SHPO or another consulting party. In
essence, VA says to the State or Tribal Historic Preservation Officer (SHPO/THPO) and other consulting
parties: “We promise to carry out our work in accordance with the following conditions, and we think
that if we do so, we will not have any adverse effects on historic properties.” If the SHPO/THPO agrees,
and the Advisory Council on Historic Preservation does not intervene, then VA is finished with Section
106 review, PROVIDED IT CARRIES OUT THE AGREED-UPON CONDITIONS. A determination with
conditions is naturally referred to as a conditional no adverse effect determination.

Some common conditions are:

e Restoring or rehabilitating a building or buildings following the Secretary of the Interior’s
Standards for Historic Preservation Projects and applicable guidelines;

e Submitting plans and specifications to the SHPO/THPO or another specified party for review at
various stages of development;

e Monitoring earthmoving in case archaeological sites or graves are found (Note: this sort of

condition can be used only where no such sites or graves have actually been identified in the
area where earthmoving will occur; it is a fail-safe mechanism in case something has been
missed. It can also be used when earthmoving will be done near an identified archaeological
site or cemetery, but not actually in the site or cemetery’s defined boundaries);

e Conducting the project in accordance with project-specific standards (for example: “the project
will be built following Alternative Yellow in the Environmental Impact Assessment,” or “Fire
suppressant sprinkler heads will be built into the crown molding in an unobtrusive manner;” and

e Developing and implementing a historic preservation plan for a building, site, or facility.
Things to Remember

e Tojustify a “no adverse effect” determination, a condition must actually keep adverse effects
from happening. It cannot allow destructive actions to occur. For instance, we cannot say that
demolishing a building or digging up a cemetery will not have an adverse effect on it, no matter
what kinds of conditions we attach.

e The condition must actually be carried out, so it is vital to make sure that it is reflected in plans,
specifications, scopes of work and contracts, and that the project is monitored to verify that the
condition is being met.
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Negotiating a Memorandum of
Agreement under Section 106

Important Points to Remember
A Memorandum of Agreement (MOA) is a negotiated document. Negotiate with the State or Tribal

Historic Preservation Officer (SHPO/THPQ), other consulting parties, and sometimes the Advisory
Council on Historic Preservation to seek agreement.

The MOA governs how impacts on historic properties will be resolved. It is a binding agreement
whose terms must be carried out. VA is primarily responsible for ensuring that the terms of
MOA:s it negotiates are implemented.

An MOA can stipulate anything the consulting parties agree on, as long as it is legal.

Unlike the conditions on a “no adverse effect” determination, the terms of an MOA do not have

to eliminate adverse effect. They simply articulate what has been agreed to do about such an
effect — which may range from redesigning a project to avoid or reduce the effect, to accepting
the effect in the public interest.

Most MOAs provide for things like:
o Project design to minimize impacts;
o Planting vegetative screens and buffers;
o Rehabilitation of buildings following prescribed standards;
o Archaeological, historical, or architectural documentation;

The usual format for an MOA has a title, “whereas clauses” that present background data
(Where, when, who), stipulations that outline what will be done and how, and signature blocks
for the signing parties.

Make sure the right people are involved in negotiating the MOA — notably those who will have
roles in deciding whether and how the action(s) to which it pertains will be carried out, and
those responsible for funding decisions.

MOAs are typically signed by VA, an SHPO/THPO, and sometimes other consulting parties (local
governments, veterans groups, concerned citizens, etc.). Occasionally the Advisory Council on

Historic Preservation also signs.

Model Formats and Standard Stipulations For MOAs
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Model formats and standard stipulations for MOAs can be found at http://www.npi.org/tools.html,
provided by the National Preservation Institute, a non-profit historic preservation organization.
These models should not be followed slavishly, but they can be helpful beginning points, suitable for

adaptation when building an MOA.
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Negotiating a Programmatic Agreement
under Section 106

Important Points to Remember

e A Programmatic Agreement (PA), like a Memorandum of Agreement (MOA) is a negotiated
document. Negotiate with the State or Tribal Historic Preservation Officer (SHPO/THPOQ)
and other consulting parties. VA must also invite the Advisory Council on Historic

Preservation (ACHP) to participate in consultation on a PA, though the ACHP is not obligated
to take part.

e There is no legal requirement for a PA, as opposed to an MOA. A PAis a convenience for VA
and other federal agencies when we are carrying out multiple actions with relatively routine
kinds of effects on historic properties. A good example is management of a cemetery,
where there may be frequent relatively routine effects on historic properties (e.g., through
excavating graves in archaeological sites, or maintaining historic buildings or landscaping).

e A PA eliminates the need for standard Section 106 consultation on actions it covers, and the
need for the specific determinations (eligibility for the National Register, No Adverse Effect,

etc.) and Memoranda of Agreement that standard Section 106 review entails. However, a
PA imposes its own requirements, which may be harder to implement than the standard
Section 106 procedures.

e The utility of a PA lies in being able to tailor Section 106 compliance to the kinds of
properties, effects, and management system relevant to a particular program or
administrative situation.

e  Most PAs provide for things like:
o Exempting some kinds of low-impact actions from review;

o Handling some kinds of review in-house without involving the SHPO or